
Minutes of the Regular meeting of the

Lake Structure Appeals Board
Tuesday, May 25, 2010
1:00 p.m.

Chairman Webber called the meeting to order at 1:30 p.m. 
ROLL CALL

Present:
Stephen Webber, Chairman

Peggy Dahle, Seated Alternate

Robert Gibbons, Alternate

John Kilby

Werner Maringer

Vicki Smith, Seated Alternate



Wayne Hyatt, Council Liaison

Also Present:
Clint Calhoun, Lake Structures Administrator
Sheila Spicer, Zoning Administrator, Recording Secretary

Absent:
Bob Cameron

Nancy McNary
APPROVAL OF THE AGENDA

Mr. Maringer made a motion to approve the agenda. Ms. Dahle seconded the motion and all were in favor.

APPROVAL OF THE MINUTES

Chairman Webber pointed out that the word “Mr.” had been omitted on page 1 of the minutes of the March 23, 2010 meeting in the first sentence of the “Approval of the Minutes” paragraph.

Mr. Maringer made a motion seconded by Mr. Kilby to approve the minutes of the March 23, 2010 regular meeting as amended. The motion passed unanimously.
NEW BUSINESS

None
HEARINGS

(A) LSA-2010003, a request from Tim Fisk to exceed the maximum projection into the water of no more than 30 feet as required in section 94.05 (B) of the Lake Structure Regulations. The property (Tax PIN 230930) is located at 132 Tanner Drive, Lake Lure, North Carolina.

Mr. Calhoun, Mr. Fisk, and Janet Pearlman, neighboring property owner, were sworn in.
Mr. Calhoun addressed the Board and reported that this variance request is the result of a site visit he made of the property in response to a complaint received by the town. While the construction being performed during the site visit was permitted, he discovered an unusual shoreline that was not depicted on the original plans submitted at the time of permitting. He stated the structure projects too far into the water due to the unusual contour of the shoreline. He pointed out that one portion of the structure projects 41 feet beyond the seawall. There was a brief discussion on the plans submitted, a copy of which was included in the Board’s packet.
Gene Mitchell, an attorney representing Mr. Fisk, stated to the Board that the extreme irregularity of Mr. Fisk’s shoreline would make it impossible to construct a lake structure that conforms to the regulations due to the presence of a large V shaped notch at the eastern end of the shoreline. He then asked Mr. Fisk to address the Board. Mr. Fisk assured the Board members that he followed the correct process in obtaining all necessary permits prior to beginning construction. He also assured the Board that the new portion of the structure was built according to the plans submitted. He testified that he did not intentionally mislead Mr. Calhoun when acquiring a lake structure permit by submitting an incorrect survey and asked that he not be held responsible for the mistakes of his surveyor. Mr. Kilby asked if the survey presented at the time of permitting was a recent survey. Mr. Fisk responded that it was. Mr. Calhoun showed the Board a copy of this survey, and Chairman Webber pointed out that it is date February 10, 2010. The Board discussed the differences between this survey and the survey included in the Board’s packet and dated April 22, 2010. The April survey shows the location of the existing shoreline while the February survey does not. 
Ms. Dahle asked why Mr. Fisk chose to locate the new structure on this side of the shoreline. Mr. Fisk pointed out that the opposite side of the shoreline has a similar V shaped notch as well. He also stated that the new construction was aligned with the previously existing dock. He offered to show the Board pictures of the site, but all members indicated they had visited the site prior to the meeting.
Chairman Webber asked if there was anyone present who wished to speak in favor of the requested variance. Debbie Franberg was sworn in and stated she helped her father with the construction. She stated that her father worked on obtaining permits for a month and met with Mr. Calhoun prior to beginning construction. 
Ms. Smith asked if there had been any response from the adjacent property owners. Ms. Spicer responded that certified letters had been sent to the three adjacent property owners. She stated that the letter to Howard Heckel had been returned undelivered and that there had been no response from Lake Lure Retreat, LLC. She pointed out that she had discussed the request with David Pearlman and had emailed him scanned copies of documents pertaining to the request.
Chairman Webber then asked if anyone wished to speak against the request. Ms. Pearlman and her attorney Patsy Brison approached the Board. Ms. Brison asked Ms. Pearlman to discuss the ownership of her property that neighbors Mr. Fisk’s property. Ms. Pearlman stated that she, her husband, and other family members have owned the property for five years. She stated she has photos of the property showing the view of the lake from her boathouse before and after the recent addition to Mr. Fisk’s lake structure. Folders containing copies of these photographs were distributed and entered into the record as opposition exhibit 1. Ms. Pearlman stated the pictures show that the corner of Mr. Fisk’s covered slip that exceeds the 30 feet maximum projection impedes the view of the lake from her boathouse. She pointed out that the last picture in the folder shows her boathouse beside the Fisk covered boat slip. Ms. Dahle asked Ms. Pearlman if the view from her house is obstructed. Ms. Pearlman responded that it is not. Ms. Dahle then asked if the view is obstructed from the deck on top of Ms. Pearlman’s boathouse. Ms. Pearlman again responded it is not. Ms. Dahle then asked if the view is only obstructed from the portion of her dock that borders the Fisk covered slip. Ms. Pearlman confirmed that that is correct but stated the side dock is where they spend the majority of their time. She stated that she did not feel a variance should be sought after a structure is built. Responding to questions from Ms. Brison, Ms. Pearlman stated that the Fisk’s lake structure will further impede her view of the lake if Mr. Fisk decides to build a rooftop deck. She mentioned that there are additional building materials on site. 

Chairman Webber pointed out that the lake structure application submitted by Mr. Fisk was for a boathouse but only a covered boat slip had been built. He asked Mr. Fisk if he intends to enclose the structure. Mr. Fisk responded that, while he wants to leave it open, his wife would like to enclose it. Chairman Webber then asked if he intends to construct a rooftop deck. Mr. Fisk responded he has not decided yet. Mr. Calhoun stated that would require an additional permit. Chairman Webber pointed out that the entire structure is nonconforming due to the fact that one corner extends 32 feet into the water and the other extends 42 feet.
There was a brief discussion on the variance application and whether the variance would be for a covered slip or an enclosed boathouse. Mr. Calhoun provided a copy of the lake structure permit approved prior to the start of construction (permit number LSP-2010006). This was entered into evidence as staff exhibit 1. 

Mr. Mitchell addressed the Board and presented his closing argument. He reiterated that Mr. Fisk’s structure was built according to the plans submitted and approved by the Town of Lake Lure. He pointed out that the structure does not extend over the projected property boundary. He also mentioned that the Lake Structure Regulations only mention obstructions of the view from neighboring houses. He reminded the Board that Ms. Pearlman testified the view from her house is not obstructed. 
During her rebuttal, Ms. Brison asked Mr. Calhoun if the questions to be answered on the variance application are in the Lake Structure Regulations. Mr. Calhoun responded that they are not. She pointed out that Mr. Fisk’s original lake structure permit application indicates that a map of the measurable shoreline had been submitted. Mr. Calhoun confirmed that a survey had been submitted; however, he later discovered the survey did not show the correct shoreline. Ms. Brison responded that Mr. Fisk did not comply with the application requirements. Mr. Calhoun stated that he approved the application based upon the information he had at the time. Ms. Brison addressed the Board and stated that section 94.16 (E)(2) of the Lake Structure Regulations outlines the standards for the Board to consider when reviewing a variance request. She maintained that Mr. Fisk had failed to provide sufficient testimony to determine if these standards apply to his property and stated it is her opinion that the Board can’t grant a variance if these standards have not been met. She asked that the Board deny the requested variance or at the very least impose conditions that the structure can’t be enclosed or have a rooftop deck added. Ms. Smith asked if it was Ms. Pearlman’s desire to have Mr. Fisk remove his lake structure entirely. Ms. Pearlman responded that she is unsure of what Mr. Fisk’s future plans are because she has been unable to have a discussion with him. There was no further testimony, so Chairman Webber closed the public hearing. 
The Board briefly discussed continuing the hearing to allow both property owners an opportunity to have a discussion and come to a mutually agreeable solution. The public hearing was reopened to give both parties the chance to accept this option. Mr. Fisk indicated that both sides have stated their position. He stated he feels the variance request is the appropriate process and asked that the Board decide the case. Mr. Mitchell stated his client is not opposed to discussing his construction plans but does not feel the lack of an agreement with the neighboring property owners should be held against his client. Mr. Maringer made a motion to continue the hearing to a later date to allow both parties to come up with a reasonable solution. The motion was not seconded. Chairman Webber stated he does not feel a discussion will occur based on what has been seen at the meeting. The public hearing was closed again.
The Board began its deliberations. Chairman Webber stated he does not feel the need for a variance is the fault of the applicant. Ms. Smith stated she doesn’t feel it is anyone’s fault. She pointed out that the applicant applied for a permit as required and Mr. Calhoun approved the permit based on the information he had. Chairman Webber mentioned he visited the Pearlman property prior to the hearing and observed the view of the lake from their dock and rooftop deck. He pointed out that Mr. Fisk has a right to build a boathouse with the amount of shoreline his property has. He feels the Pearlman’s view would be impacted regardless of where Mr. Fisk had built his lake structure. Mr. Kilby stated there are few boathouses on the lake that don’t affect the view from the neighboring properties.
With regard to case number LSA-2010003 for a variance from Section 94.06 (C)(4) of the Lake Structure Regulations, Mr. Kilby moved the Board find (1) owing to special or unusual conditions, a literal enforcement of the provisions of the regulations will result in practical difficulty or unnecessary hardship, (2) in the granting of the variance the spirit of the Lake Structure Regulations shall be observed, the public safety and welfare secured, and substantial justice done. Accordingly, he further moved the Board to grant the requested variance in accordance with and only to the extent represented in the application.

Mr. Maringer moved to amend the motion to add the condition that the structure remains as presented in the application or as shown in the after pictures in opposition exhibit 1. Ms. Dahle, Mr. Maringer, and Ms. Smith voted in favor of the amendment to the motion. Chairman Webber and Mr. Kilby voted against. The amendment to the motion failed. 
Chairman Webber, Ms. Dahle, Mr. Kilby, and Ms. Smith voted in favor of the original motion while Mr. Maringer voted against. The variance was granted.

Chairman Webber advised Ms. Pearlman that she has 30 days from the date the official order is served to appeal the Board’s decision to Town Council. He asked Ms. Spicer to mail Ms. Pearlman a copy of the order when it is complete.
OLD BUSINESS

None
ADJOURNMENT

Mr. Maringer made a motion seconded by Mr. Kilby to adjourn the meeting. All were in favor. 

The meeting was adjourned at 3:25 p.m. The next regular meeting is scheduled for Tuesday, June 22, 2010 at 1:00 p.m. 
ATTEST:






__________________________________________






Stephen M. Webber, Chairman

__________________________________________

Sheila Spicer, Recording Secretary
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